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AUSTRALIA’S BLACK LEGAL HISTORY

Formally representing King George III’s prerogative power, Captain Cook’s symbolic claiming of Australia for Britain on January 26 1788 interrupted a 40,000 year land use tradition that had existed under a grundnorm quite alien to that which Australian Aboriginals were to be subjugated.


THE PREROGATIVE POWERS AVAILABLE TO GEORGE III IN 1788

English law assigns powers to acquire new territory to the Crown as part of its prerogative.”
  As the Crown has discretion to determine the extent of its dominions, it is informative to consider its intentions concerning territorial acquisition. King George III’s exercise of his prerogative powers between 1788 and 1823 become a crucial factor affecting New South Wales Aboriginal inhabitants.

Disputes concerning whether Australia would become a settled or conquered colony were determined by the exercise of prerogative powers relating to the conduct of foreign affairs, and as such, were unchallengeable by the courts
, providing the Crown an opportunity to play a pivotal role in determining territorial acquisition.  Much of the unease expressed in the cases following stem from use of this prerogative and affirmation of Australia as a settled colony.

William and Mary’s enthronement following James II’s departure during the Glorious Revolution provided Parliament with unassailable rights to legislate for colonial territories, though Parliamentarian concern with domestic politics induced contentment with the Crown and its Ministers’ administration of colonial affairs.  As the Crown retained its prerogatives except where removed by Parliament, opportunities to exploit prerogative powers remained.  Increasing use of prerogative powers to establish mechanisms for regulating colonial affairs validated intricate systems of legal control, legitimating Crown intervention in wideranging colonial matters.

Calvin’s Case
, the leading authority concerning territorial acquisition, determined possessions might be acquired by descent or right of conquest, indicating the Crown’s authorisation to exercise supreme prerogative power over them to the extent that English law permitted.  Whilst neither Bacon’s argument, East India Co. v Sandys
 nor Dutton v Howell
 saw the ‘settled’ category established, Privy Council acknowledgment in 1772
 was summarised fifty years later by Blackstone in his Commentaries.

Blackstone’s proposition that British rights should apply to settled colonies meant legislative authority couldn’t be exercised solely on the basis of prerogative power
, being subject to Parliamentary implementation and establishment of local legal instruments vested with authority to apply English laws.  The combined effect of British legislative and executive action in 1787 limited, and possibly excluded completely, establishment of such instruments that may have potentiated application of English legal practice New South Wales.
 

Blackstone defined settled colonies as “those lands where the lands are claimed by right of occupancy only by finding them desart and uncultivated, and peopled from the mother country”
, adding the qualification that “if an uninhabited country be discovered and planted by English subjects, all the English laws then in being … are immediately there in force”
, including general rules on the inheritance of property.
  Though these principles in isolation did not determine a colony’s classification, the nature of Blackstone’s Commentaries, and desires to determine applicability of law to an infant colony allowed for wide discretion.  

The Crown was influenced by developing international law, particularly the scholar Vattel, who articulated distinctions between ‘cultivated’ and ‘uncultivated’ lands in determining whether territories were considered as gained by conquest.  Adducing contemporary utilitarian sentiment, Vattel, as also Locke
, argued that inhabitants’ failure to cultivate indicated absence of lawful possession.  

As Australia was established as a military rule, with the only legislation specifically relating to it being the Act Constituting A Court of Criminal Judicature 1787, doubt existed as to whether it attracted operation of applicable English law.  Though Britain sought to resolve uncertainty by enacting the Australian Courts Act (UK), this was later resolved in the decision of Cooper v Stuart.
 

Application of the settlement doctrine to Australia, namely, that prior to 1788 Australia was terra nullius, a land belonging to no one
, legitimised the Crown’s prerogative right of pre-emption or Superior ownership to land, with settled territory becoming vested in the Crown, thereby allowing British common land to deny the existence of Aboriginal land rights.  

No formal provision for creation of an Australian legislature was developed until the New South Wales Act, 1823.
   Whilst special provisions were made for regulation between 1788 and 1823, the Imperial Act for the Administration of Justice in New South Wales and Van Diemen’s Land 1823, marked the end of a period in which lack of Parliamentary supervision permitted exercise of prerogative powers to modify the relationship of the colony to its new inhabitants.  The Act, permitting establishment of a Legislative Council with restricted powers disallowable by Britain, facilitated colonial administration under the auspices of British Parliament, effectively removing it from the realm of Crown prerogative. Since then, the principle legal question has been to what extent Aboriginal customary rights and interests co-exist with or are recognised by the common law.
  


ABORIGINAL LAND RIGHTS AFTER 1823

Classification of territory is important, being dependent on both the law in force and the power of the Crown to legislate.
   In conquered or ceded countries local laws not incompatible with the new sovereign remain in force until altered by the Crown.  In settled territories, English law accompanies to the extent applicable to local circumstances, as exemplified by the Colonial Laws Validity Act 1965.  The Crown has no legislative authority apart from statute and the power to constitute courts of justice and representative assemblies.

Though British claim of sovereignty over Australia was unexceptional in the 19th century, ‘claim to ownership of every inch of land was another matter altogether’.
  Reynolds suggests Vattel’s statements, while capable of justifying establishment of a colony near Sydney, can’t justify Blackburn J’s claim that Crown property rights extended to ‘every inch of territory’.
  

Although a fundamental distinction had existed between territorial sovereignty and rights to land in postfeudal times, it is widely believed in Australia that when the British Crown acquired sovereignty, it also acquired proprietorship which excluded pre-existing rights.
  The only case to date directly addressing this issue is Nabalco v Milirrpum,
 the Gove Land Rights Case, which supported this view.  Blackburn J’s assertion that “on the foundation of New South Wales … and of South Australia, every square inch of territory in the colony became the property of the Crown”
 is currently being challenged by Mabo.
  The High Court’s decision in Mabo will require a re-examination of the notion of land rights at common law,
 whilst N.L.C. v Commonwealth
 carries this potential also.

Stephen J In R v Murrell 
 said, “The country was not originally desert, or peopled from the mother country, having had a population far more numerous than those that have since arrived from the mother country”
 whilst Detmold argues “there are judges now, just as there were before and after Murrell, who for both expedience and justice strive to recognise remnants of the Aboriginal legal orders.”
  Willis J in Bonjon believed that the “Aborigines of New South Wales were a domestic dependent nation, internally self-governing, as were the America Indians”.

Blackburn J’s decision in Milirrpum
 did not provide detailed consideration of the nature and content of claimed title or to rights it may have conferred, claiming he could not reconsider Cooper v Stuart simply because it was historically ill-founded.
  McRae speculates that even if Blackburn had found that New South Wales was a conquered colony, this may not have altered the outcome as the pre-existing law may be displaced by the new sovereign power.

Gibbs J in Coe v Commonwealth
, acknowledging a distinction between colonies acquired by conquest and those by settlement, said though Cooper v Stuart and Randwick Municipal Council v Rutledge
 expressed the view that Australia was settled, there was no decision of the High Court to that effect.  

Wacando v Commonwealth and Queensland
 and Coe
raised issues of sovereignty.  Coe, an appeal against Milirrpum, considered the claim that Australia was uninhabited at the time of colonisation, and so be justly described as terra nullius.  Murphy J in Coe, noting Milirrpum was not binding: Viro v Queen
, described decisions in Cooper v Stuart
 “as having been made in ignorance or as a convenient falsehood to justify the taking of Aborigines’ land”
, whilst Gibbs J termed it “fundamental”
, viewing Australia as a colony “acquired by settlement in a territory which, by European standards, had no civilised inhabitants or settled law.”  Jacobs J recognised that a challenge to sovereignty was a matter of law of nations and so was not cognisable in the jurisdiction which it was challenging.  Murphy and Jacobs appear to take the view that it may be possible to re-open these questions. 

Blackburn’s Milirrpum decision, relying on Calder v (A-G) British Columbia
 overturned six months later, to reject communal native title has been criticised, especially by Canadian courts.
  

Cooper v Stuart bound Australian courts until the late 1970’s
, despite Aborigines in territories colonised by Britain such as Canada and New Zealand not being denied similar rights to land.
   Such Canadian treaties, which are seen as more holistic than land rights legislation
, were accorded the same dignity as that of foreign nations.
 
The continuing issue is whether arrival of English law automatically extinguished pre-existing Aboriginal land rights.  While the issue of aboriginal title has not been comprehensively examined by Australian courts since Milirrpum, Barwick CJ in the Administration of Papua v Daera Guba
 hinted that aboriginal title might exist at common law
, as recognised in other countries colonised by Britain; Canada and New Zealand being two striking examples.  Canadian land claims have given indigenous people a powerful lever for negotiating with the government, especially where development is involved. 

Given historical perceptions, it is important to consider whether Cook and other officials administered the prerogative faithfully.  Although Cook’s ‘secret instructions’ suggest the Crown provided unequivocal orders concerning Australia’s annexation, he appeared not to administer them.

Despite Cook’s directives from the British Admiralty to “with the consent of the natives to take possession of convenient situations in the country in the name of the King of Great Britain”, or “if you find the country uninhabited take possession for His Majesty…”
, on finding natives he took possession of half the continent without doing so.

Although British convention was to obtain consent through treaties, as per New Zealand and Canada, no official attempt was made to negotiate a treaty for any part of Australia.
  Had Cook executed those directives strictly, or the Crown subsequently adhered to the intent of the directives, Australian Aborigines’ legal situation might bear more similarity to those of New Zealand or Canada.

Batman’s 1835 reference to Aborigines as “real owners of the soil” and Governor Bourke’s subsequent 1836 proclamation that “any bargain or contract made with the aboriginal natives … will be null and void as against the rights of the Crown
, suggest Australia’s ‘settled’ status probably suited the Crown, while London’s official refusal to recognise Batman’s ‘treaty’ virtually exculpating lingering doubts concerning the status of the Australian colonies.

Whilst negotiating a treaty or fighting to establish conquest were options, initial Aboriginal generosity and the political imperative of finding territory for British convicts, categorisation of Australia as uninhabited even though out of step with British policy in North America and New Zealand and the major tradition of international law as enunciated in their respective courts
, appeared “too convenient to surrender lightly”.

The consequence of exercising prerogative powers differently is exemplified in New Zealand, where conquest was said to have occurred in the North Island following cession in the 1840 Treaty of Waitangi, whilst the South Island, labelled as unoccupied, was proclaimed as part of Britain’s dominions.  Britain acknowledged that Maori society constituted a sovereign and independent state, capable of ceding their sovereignty, and that they had freely done so in signing the Treaty.  Maori people may legitimately claim the right to control treaty-defined resources and to seek recompense where these rights are frustrated.

Blackburn J found in Milirrpum that allocation of land to settlers was indication that the Crown intended to extinguish existing title.  The minority view in Calder and Mahoney J. in Hamlet of Baker Lake v Minister of Indian Affairs and Northern Development
, which contain comprehensive discussions of the requirements for proving aboriginal title
, contest this view of extinguishment
, while the 1990 Canadian decision of Sparrow v The Queen
 approved of the minority judgement in Calder.  

Some authorities suggest Aboriginal title cannot be extinguished without the title-holder’s consent; R v Symonds 
; Nireaha Tamaki v Baker 
; Calder
, and that the courts will not inquire into the justice or fairness of the Crown’s action; United States v Santa Fe 
.  Making a treaty under which title-holders surrender their right or forfeit them, will also extinguish title,
 though United States authorities require unequivocal evidence of Crown intention.
  

Caution is necessary in considering the relevance of the 4/3 majority in Calder
, re Australia and Canada’s political differences, though Guerin v The Queen
 suggests these are not critical.
  Whilst Calder
 accepts aboriginal title flows in settled, as distinct from conquered or ceded colonies, Australian courts may consider this argument further.

The unsatisfactory position of Aboriginal land claims is echoed by Deane’s statement in Gerhardy v Brown
 that “the common law of this land has still not reached the stage of retreat from injustice which the law of Illinois and Virginia have reached in 1823…”
.

Whilst Aboriginal title cannot co-exist with privately owned land or land set aside for towns etc., it may be able to co-exist with, for example, a mining lease.
  Bartlett believes the existence of instruments such as land rights legislation extinguished title in those areas where ownership is transferred to the aboriginal claimants
, though this is likely to be contested in N.L.C. v Commonwealth.
  

McRae argues Crown policy land disposal is not in itself inconsistent with continued exercise of the rights of use and occupation essential to Aboriginal life.
  If Aboriginal rights to land are linked with the theory of the domestic dependent nation, this may leave land claims open to a matter of political choice.  The situation of Aborigines in relation to European law seems for many years to have been a matter of chance.

Aboriginal title is based on prior occupancy, rather than prior ownership, giving rise to “a special collective right vested in an Aboriginal group…”
  Recent Canadian, Privy Council and American cases establish that when sovereignty over a country is acquired radical or paramount title ‘burdened by pre-existing property rights’ vests in the Crown.
  Gumbert points out that except in artificial legal terms, English concepts of ownership are problematic, giving rise to difficulties when applied to poorly understood native concepts.
  Querin v Queen 
 established that under certain conditions, aboriginal title may form the basis for a fiduciary or trust relationship between the Crown and title holders.


THE CONSEQUENCES FOR THE FUTURE

Modern decolonisation has been based on a recognition of the right of peoples to end colonial domination, rather than whether the original territorial acquisition was valid.  1788 to 1823 represented a period when prerogative powers could have been effected to respect the land rights of Australian Aborigines. We have yet to adequately address that wrongdoing.  Perhaps compensation, as suggested by Adeyinka Oyekan v Musendiku Adele
 may be a precursor to an acceptable resolution.

Whilst land rights legislation exists in all states except Tasmania
, and is outside the scope of this essay, these have limited application and appeal, achieving little to address earlier legal falsehoods.

Considering a “wealth of historical material” “supports the claim that Aboriginal people had well-developed structures and traditions”
, alienation of Australian Aboriginals from their land is appalling.  Australia’s existing stance is legally and ethically indefensible.  As Yunupingu said “Without land, I am nothing”.
  Post Australia Act 1986, without legal recognition and redress of injustices concerning Aborigines and their land, all Australians remain less than whole.
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